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INTRODUCTION 

1 This memorandum relates to the Rolleston residential rezoning 

hearing and in particular, to the submissions by Rolleston West 

Residential Ltd (DPR-0358) and CSI Property Ltd (DPR-0392) (the 

Submitters) to rezone land west of Dunns Crossing Road from rural 

to residential (the Land).  The Land is shown in the maps attached 

at Appendix 1. 

2 This memorandum is intended to flag potential procedural issues 

ahead of the hearing and to assist the Panel to conduct the hearing 

efficiently and effectively.  

3 We intend to file separate memoranda in respect of other rezoning 

hearings that our clients are involved in, namely Prebbleton, Lincoln 

and commercial/industrial rezoning in Rolleston.  The issues that 

arise in relation to each hearing are different. 

4 In summary: 

4.1 We would be grateful if the Panel could provide an early 

indication as to specific hearing date(s) for the Submitters’ 

rezoning request as the Submitters have a large number of 

witnesses who will need to be available and make travel 

arrangements; 

4.2 The Submitters reserve their position on the scope of the 

Council’s Variation to the Proposed Plan and confirm that their 

primary submissions on the Proposed Plan, to be heard by 

this Panel, are the mechanism through which they are 

seeking the rezoning of the Land; and 

4.3 We seek a determination that any Councillor sitting on the 

Panel for the Rolleston residential rezoning hearing excuses 

himself or herself from decision-making on the part of the 

hearing relating to the Land. 

BACKGROUND 

5 Different parts of the Land have been acquired by the Submitters at 

different times.  The Land has also been the subject of various 

private plan changes to the Operative Selwyn District Plan, which 

have been lodged and heard at separate times.1  

6 For the purpose of the Rolleston residential rezoning hearing, the 

evidence for the Submitters has been filed and will be presented as 

one overall case relating to all of the Land as shown in the maps 

                                            
1 This includes Plan Change 73 (PC73), Plan Change 81 (PC81) and Plan Change 82 

(PC82). 
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attached at Appendix 1.  These maps also show the parts of the 

Land that relate to the private plan change processes, being PC73, 

PC81 and PC82.  

7 PC73 was heard over three days between 28-30 September 2021 by 

an independent commissioner. On 23 March 2022, Council adopted 

the Commissioner’s recommendation to decline PC73.  This was 

primarily on the grounds of urban form (noting the PC81 and 82 

land was not owned by the Submitters at that time) and issues 

relating to reverse sensitivity (odour from the Council’s nearby 

composting operations) which impacted part of the PC73 land.  

8 PC73 is subject to an appeal to the Environment Court and Council 

is defending its decision on the merits and calling expert witnesses 

on all relevant topics, including urban form and odour.  The parties 

(which are only the Submitters and Council) are currently engaged 

in mediation, but any outcome of that mediation process must be 

referred back to Council for a decision.  

9 PC81 and 82 are still in the hearing process.  A hearing was held 

over two days on 12 and 13 September 2022 in Rolleston. The 

Commissioner has requested further information and is reconvening 

the hearing for closing on 5 December 2022.  It is not known 

whether the Commissioner’s recommendation on PC81 and PC82 

will be available by the time of the Rolleston residential rezoning 

hearings.  

EVIDENCE AND HEARING TIME 

10 The submitters have filed evidence from 12 witnesses in relation to 

the rezoning of the Land.  The evidence on urban form is different to 

that presented at the PC73 hearing because, as outlined above, for 

the purposes of the rezoning hearing, the Land comprises all of the 

Submitters’ land west of Dunns Crossing Road.  In other words, the 

PC73, 81 and 82 land is being considered together in the Proposed 

Plan process and the case for the Submitters is that the 

consolidation deals with the urban form concerns that led to the 

decline of PC73.  

11 Other than the Christchurch City Council whose general stance is to 

oppose all rezoning requests, no parties who made further 

submissions on the Submitters’ rezoning requests have filed any 

further evidence in relation to the rezonings.2 

12 The Land does not include any LUC 1, 2 or 3 soils and is accordingly 

not subject to the National Policy Statement for Highly Productive 

Land 2022.  It is therefore not expected that there will be much 

rebuttal evidence filed, if any, in response to the Council officer’s 

                                            
2 As required by 4 March 2022 in accordance with the Panel’s Minute #7. 
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section 42A report.  The original evidence for the Submitters 

addresses all issues expected to be raised in the section 42A report, 

including urban form and odour. 

13 We now seek guidance from the Panel, given the volume of 

evidence lodged, as to likely hearing time.  Our estimate is that, 

provided there is no rebuttal evidence filed in response to the 

section 42A report, two days would be required for the Submitters’ 

witnesses to present their summary statements and for each 

witness to answer the Panel’s questions. 

14 Counsel has been advised by the Council that the Panel intends to 

hear the Rolleston residential rezonings between 30 January and 

10 February 2023.  Counsel and witnesses are generally available 

over that time, other than 9 February 2023, and we note that 

6 February 2023 is Waitangi Day. 

15 We understand a detailed hearing schedule is intended to be 

confirmed by 13 January 2023.  We would be grateful if the Panel 

could provide an indication as to the specific hearing date(s) in 

relation to the Submitters’ rezoning requests as witnesses will need 

to be available and a number will need to make travel 

arrangements. These will need to be made prior to Christmas and 

can’t wait until mid January. 

THE VARIATION PROCESS 

16 In correspondence with Mr Robert Love regarding the scope of the 

Proposed Plan hearings, he has stated that:3 

…the vehicle for the re-zoning of land within Prebbleton, Rolleston, 

and Lincoln is the Variation to the PDP. The prime reason for this 

being that none of the submissions on the PDP seeking these re-

zones align with the amended version of the Act (they don’t 

incorporate MDRS) so therefore shouldn’t be progressed through the 

PDP process. Effectively the PDP process becomes redundant for a 

large amount of the submissions on these three townships, with 

these submissions (if made on the Variation) becoming relevant 

under the Variation process which will be heard by the IHP… 

17 We note the Panel’s previous Minute #20 which stated that 

procedural matters relating to the Council’s Intensification Planning 

Instrument, i.e. the Variation to the Proposed Plan, do not fall within 

the Panel’s jurisdiction.  

18 However, we are concerned with Mr Love’s statement and we wish 

to record for the Panel’s benefit that we do not agree with his 

description of the limited scope of the rezoning hearings.  This is 

                                            
3 In email correspondence on 16 November 2022. 
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particularly the case with the Land as it was not included by the 

Council in the Variation (although we consider that was legally 

wrong and have advised Council of our position).  

19 There is a considerable line of cases addressing the scope of a 

variation to a Proposed Plan.  This includes a history of “me too” 

submissions on a variation seeking the rezoning of additional land 

being struck out as beyond scope.4  Because that issue has not yet 

been tested in the appropriate forum, the Submitters wish to make 

it clear that they see their original submission on the Proposed Plan 

as their primary mechanism seeking rezoning from rural to 

residential.  The upcoming hearing before the Panel is the one in 

which they have invested considerable time and cost in having 

witnesses prepare evidence.  

20 At this stage, the Submitters reserve their position in respect of the 

Council’s refusal to include the PC73, 81 and 82 land in the Variation 

and on the scope of the Variation hearing.  The Submitters wish to 

confirm to the Panel for the purposes of this process that their 

primary submissions on the Proposed Plan, supported by evidence 

filed in accordance with the Panel’s directions, are the mechanism 

through which they are seeking the rezoning of the Land.  Their 

submissions on the Variation should be seen as a secondary 

alternative, made out of an abundance of caution, to their continued 

participation in this process but with the rider that they are 

cognisant that other parties are likely to raise legal arguments 

around the issue of the scope of the Variation to deal with “me too” 

submissions. 

HEARING PANEL 

21 We are also obliged to raise one issue regarding the composition of 

the Panel for the Rolleston residential rezoning hearing, which 

relates to consideration of the merits of the rezoning of the Land.  

We understand that Councillors will sit on the Panel for the rezoning 

hearings. 

22 In correspondence with Mr Love, we have raised concerns about 

Councillors sitting on this particular rezoning hearing, given:  

22.1 Council’s previous decision to decline PC73 (i.e. the rezoning 

of part of the Land) after receiving and reviewing the full 

recommendation of the Commissioner;  

                                            
4 See Clearwater Resort Ltd v Christchurch City Council, HC Christchurch AP34/02 (14 

March 2003); Palmerston North City Council v Motor Machinists Ltd [2013] NZHC 

1290; Well Smart Investment Holding (NZQN) Ltd v Queenstown Lakes District 

Council [2015] NZEnvC 214; Calcutta Farms Limited v Matamata-Piako District 
Council [2018] NZEnvC 187; Patterson Pitts Limited Partnership v Dunedin City 

Council [2022] NZEnvC 234. 
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22.2 Council’s subsequent, and current, defence of its decision on 

PC73 on appeal to the Environment Court, including its 

intention to call expert witnesses to defend the decision on 

the merits; and  

22.3 Council’s decision not to include the Land in the Variation, 

which Mr Love asserts is the vehicle for the rezoning of land 

in Prebbleton, Rolleston, and Lincoln. As set out above we 

consider this decision was legally wrong and now creates 

problems with the issue of scope of the Variation. 

23 The PC73 appeal is currently in the process of mediation and we do 

not have any information as to the extent to which counsel for the 

Council and Council staff have been reporting back to the 

Councillors on the progress of that mediation and the confidential 

matters under discussion and any concessions that have been made 

behind closed doors. Any mediated outcome would also need to be 

referred back to and approved by Council. 

24 Mr Love has replied to an email from us raising concerns with 

Councillors sitting on the rezoning hearing relating to the Land and 

advised that Council has decided that Councillors will continue to sit 

on the Panel for the Proposed Plan hearings. We understand this 

was confirmed at the Council’s 23 November 2022 meeting. 

25 At the 23 November 2022 meeting, we understand it was confirmed 

that no Councillors will be sitting on the Independent Hearings Panel 

(the IHP) hearing submissions on the Variation.  The Agenda for this 

meeting is attached at Appendix 2 (noting that Minutes for this 

meeting have not yet been released).    

26 Legal advice for the Council from Mr Paul Rogers, dated 

15 September 2022 (and also attached at Appendix 2), sets out 

that there would be a real risk of either bias and/or a perception of 

bias if a Councillor were to sit on the IHP and then subsequently, as 

part of the full Council, exercise the power to accept or reject the 

IHP’s recommendations.  The legal advice notes that having made a 

recommendation, the Councillor would likely be compelled to act 

consistently, leading to a vote by that Councillor to accept the 

recommendation, and that the Councillor may be challenged due to 

failing to bring an open mind to the latter decision because of the 

earlier involvement.  The legal advice recommends taking a 

conservative approach and avoiding any risk of bias or 

predetermination.  This is the basis for Council’s decision that 

Councillors will not sit on the IHP. 

27 We consider that the same reasoning applies to the particular 

situation of the hearing of the submissions seeking rezoning of the 

Land under the Proposed Plan.  We see a real risk of either bias 

and/or a perception of bias on the part of any Councillor sitting on 
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the Panel, where a prior decision of Council has been made to 

decline the rezoning of part of the Land, not to include it in the 

Variation, and where a confidential mediation of an appeal against 

Council’s earlier decision is underway with any outcome having to be 

approved by the Councillors. It is difficult to see how a Councillor 

would bring an open mind to the latter decision due to Council’s 

earlier position. 

28 We emphasise that this issue is not raised more generally relating to 

Councillors sitting on the Panel for the Proposed Plan hearing 

process or even necessarily on other rezoning hearings.  It is 

however, an issue with respect to the Land, where the Council has 

already made a decision on zoning on two earlier occasions and is 

maintaining that position before the Environment Court. It is also 

particularly problematic in the context of a live mediation process 

which Councillors will be involved in any negotiated outcome but 

other members of the Panel will not be privy to. In those particular 

circumstances, there is a real risk of bias or predetermination on the 

Council’s part. 

29 We therefore respectfully request that the Panel Chair makes a 

determination that any Councillor sitting on the Panel for the 

Rolleston residential rezoning hearing excuses himself or herself 

from decision-making on the part of the hearing relating to the 

Land. 

 

Dated 2 December 2022 

 

 

 

Jo Appleyard  

Counsel for the Submitters 
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APPENDIX 1 

 

Figure 1: Location of the Land 
 

 

Figure 2: Location plan of plan changes 
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Figure 3: Outline Development Plan  
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APPENDIX 2 



PUBLIC REPORT

TO: Chief Executive

FOR: Council Meeting – 23 November 2022

FROM: Team Leader, Strategy and Policy – Robert Love

DATE: 14 September 2022

SUBJECT: PROPOSED DISTRICT PLAN AND VARIATION TO THE PROPOSED 
DISTRICT PLAN AND VARIATIONS TO RELEVANT PLAN CHANGES 
- VARIOUS

RECOMMENDATION

‘That Council:

a) Receives this Public Report on various matters concerning the Proposed District Plan,
the Variation to the Proposed District Plan, and Variations to relevant Private Plan 
Changes;

b) Agrees that preference is given to elected accredited members over previously elected
accredited members to sit on the Proposed District Plan Hearing Panel;

c) Agrees that no elected member or previously elected member will be used for the 
Independent Hearing Panel to hear submissions on the Variation to the Proposed 
District Plan, and Variations to the relevant Private Plan Changes;

d) Agrees to make the publicly excluded report dated 06 July 2020 and covering 
‘Continuation of the Proposed Selwyn District Plan Hearings Panel Post Local Body 
Elections’ public, minus any content covering remuneration rates;

e) Agrees to make the publicly excluded report dated 06 July 2020 and covering 
‘Proposed District Plan – Composition of Hearings Panel for Intensification Variation’
public. 

1. PURPOSE

To receive approval for various matters concerning the Proposed District Plan (PDP)
and associated Variations to the PDP and relevant private plan changes. These matters 
cover:

- The preference to use elected members over previously elected members for the 
Proposed District Plan Hearings Panel;

- Clarification on the make-up of the Independent Hearings Panel for the Variations; 
- To make a previously publicly excluded reports public. 
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2. SIGNIFICANCE ASSESSMENT/COMPLIANCE STATEMENT

These matters are largely procedural of nature and as such are or low significance 
when considered against the Council’s Significance Policy. 

3. HISTORY/BACKGROUND

At the Council meeting dated 06 July 2022 the following Publically Excluded Council 
Reports were tabled to Council: 
- ‘Continuation of The Proposed Selwyn District Plan Hearings Panel Post Local Body 

Elections’
- ‘Proposed District Plan – Composition of Hearings Panel for Intensification Variation’

Since this meeting Council has requested these reports are to be released to the public, 
subject to appropriate redacting around remuneration rates which have an element of 
commercial sensitivity. 

Council has also requested clarification on the make-up of the PDP Hearings Panel, and 
the preference to be given between elected members and previously elected members. 

Additionally, at this meeting the make-up of the Independent Hearings Panel (IHP) was 
discussed, and agreed that the IHP would consist of two independent accredited 
commissioners, one iwi accredited commissioner, and one accredited councillor or 
previously elected member, with any Councillor having to have been involved in the PDP 
hearings. 

4. PROPOSAL

It is recommended that Council:
- Releases the aforementioned reports to the public;
- Confirms it’s preference that elected members are used prior to the use of a 

previously elected member as part of the PDP hearings panel;
- Accepts that the IHP will not include any elected, or previously elected member. 

Regarding the releasing of the publicly excluded reports, other than the content covering 
remuneration rates there is no issue with the release of this information into the public 
domain. 

Regarding the preference of who should sit on the PDP Hearings Panel, while it was not 
included in the resolution on the 06 July 2022, it was discussed at the meeting that the 
preference would be given to elected members over previously elected members where 
there is an option between them with general Councillor agreement on this approach.
Therefore, this report seeks to provide certainty that the intent will be to use elected 
members in the first instance over previously elected members.

The main reason around this is that the elected member will possess the active mandate 
from the public to represent them through the process when compared to the position 
of the previously elected member. 

Regarding Councillor involvement in the IHP, it is noted that as the Act does not provide 
any detail on the make-up of the IHP further work has been carried out on the hearing 
part of the Variation processes, including receiving comment from MfE and legal advice
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(Appendix A). Both of these sources have stated that Councillors cannot sit on the IHP, 
which runs contrary to the standing order as decided on 06 July 2022.

The role of Council is limited to the decision on the recommendations as provided to 
them by the IHP. With any decision to decline the Variations being referred to the 
Minister. Additionally, as highlighted in the legal advice, there is a potential issue around 
bias/ or a perception of bias if a Councillor took a position through the IHP process, and 
how this would relate to the decision stage by Council.

5. OPTIONS

Council has two options:

Option 1 – Support the recommendations contained within this report;

Option 2 – Not support, all or in part and/or make amendments the recommendations 
contained within this report

Option 1 – Recommended 
Council staff recommend Option 1 as it will mean that the requested reports will be 
released to the public, that certainty is created as to the make-up of the PDP Hearing 
Panel, and that the IHP will be brought in line with legal and MfE advice. 

Option 2
Option 2 is a viable option and dependent on the requested changes, with there being 
a need to consider the appropriateness of any amendment from an Officer’s 
perspective.

6. VIEWS OF THOSE AFFECTED / CONSULTATION

The views of those affected by the recommendations has not been sought for the 
reasons outlined below.

(a) Views of those affected

It is not necessary to seek the views of the public on this procedural matter.

(b) Consultation

It is not necessary to consult on this procedural matter.

(c) plications

Mahaanui Kurataio Ltd have been consulted with to discuss the use of an iwi 
commissioner on the Panel. They indicated that they were happy if one of the existing 
iwi commissioners being used as part of the PDP process were also used as part of 
the IHP process. 

(d) Climate Change considerations

Given this is a procedural matter, there are no climate change considerations. 
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7. FUNDING IMPLICATIONS

There are no funding implications arising from the matters raised in this report.

Robert Love
TEAM LEADER – STRATEGY AND POLICY

Tim Harris 
GROUP MANAGER DEVELOPMENT AND GROWTH
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Appendix A – Legal Advice
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Memo 
 

DDATE:  15 September 2022 

TTO:  Robert Love 

FFROM:  Paul Rogers 

CCLIENT:  Selwyn District Council 

OOUR MATTER:  038777\435 

SSUBJECT:  CCOUNCILLOR COMMISSIONERS ON THE ISPP  

IISSUE 

1 You seek advice as to whether or not Councillors should sit as Commissioners 
(CCouncillor Commissioners) on the independent hearings panel to hear and make 
recommendations on Councils recently notified Intensification Planning 
Instrument (IIPI). 

2 For the reasons we set out below we are of the opinion Councillor Commissioners 
should not be members of the independent hearings panel (IHP). 

DDISCUSSION 

Process 

3 Under the Resource Management (Enabling Housing Supply and Other Matters) 
Amendment Act 2021(EEHS) Councillors will retain the role of final consideration 
and approval of IPI recommendations as per clause 17 of Schedule 1 of the RMA. 
Under EHS that clause 17 role cannot be delegated to the IHP and is 
consequently retained by Council under s96(c) (i. 

4 Once the IHP issue a recommendation to the Council following a hearing on the 
IPI, councillors will subsequently exercise powers under clause 17 to pass a 
resolution to accept or reject the IHP’s recommendations and/or to provide 
alternative recommendations to those recommendations that Council may decide 
to reject. 

Assessment 

5 In our opinion it is necessary to ensure Councillors do not perform both roles, 
that is being a member of the IPI hearings panel and also being part of a council 
meeting where the resolution under clause 17 is considered and where a 
resolution is passed. 

6 In our opinion, if a Councillor undertook both roles, there is a real risk of either 
bias and/or a perception of bias because having taken part in the first in time IPI 
hearing and having made a recommendation the  counsellor would likely be 
compelled to act consistently, leading to a vote by that Councillor to accept the 
recommendation. Expressed another way the Councillor voting at the clause 17 
stage may be challenged due to failing to bring an open mind to the clause 17 
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decision because of the earlier involvement and recommendation while a member 
of the IPI panel. 

7 Because the IPI hearing process is a quasi-judicial process it is recommended any 
risk of perception of bias or predetermination is avoided. We recommend taking a 
conservative approach. 

8 Further to the above, we consider that not having Councillors sit as members of 
the IPI hearing panel fits with the scheme of the EHS.  At s96 the EHS requires 
Council to establish an IHP and to delegate to that IHP the necessary functions 
for it to hear and make recommendations on Councils IPI and submissions 
received.  The divisions of roles we recommend better fits with the scheme of the 
EHS which provides for an independent hearings panel. We take this to mean 
independent from Council. 

9 As well an IPI is effectively Council’s changes to its district plan and/or changes to 
privately initiated plan changes to the district plan and or a variation to Council’s 
proposed district plan. So given the IPI is effectively a Council promoted plan 
change that supports having an independent hearings panel make 
recommendations to Council on that plan change, rather than Council making 
recommendations on its own change 

10 This independence is particularly critical because there are no rights of appeal 
from decisions of Council (or decisions of the Minister).  Given this, it is 
appropriate that Council ensures the most qualified and experienced hearings 
Commissioners are appointed to the IPI panel. Doing so assists in securing 
confidence and integrity in the IPI process. 

11 So for all of these reasons we recommend Councillor Commissioners are not part 
of the IPI IHP. 

 

Paul Rogers 

Adderley Head 
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